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EJIL 23 (2012), 991-1014 advantages but it would be a formidable task, bearing in mind the very different traditions from which European advocates, procurators and legal advisers have evolved. 15 That the topic has not been researched in more than 50 years of practice is explicable by the fact that the Court has never formally invoked its disciplinary powers. 16 The ECSC Court of Justice rules concerning representation were historic in two important respects. First, the admission requirements imposed by Article 20 of the ECSC Protocol marked the first time that parties' discretion to appoint counsel was fettered by an international court. Contemporary commentaries 17 do not explain why the drafters departed from the ICJ policy permitting parties absolute control over representation. 18 Secondly, Article 6 of the ECSC Supplementary Rules 19 for the first time vested an international court with the power to exclude counsel from proceedings for 'behaviour incompatible with the dignity of the Court'. 20 Contemporary works do not explain the rationale for this power. 21 Concerning ECJ procedure, four important factors should be explained. First, the Court unusually lacks control over its own procedural rules. 22 While the ECSC Court of Justice was vested with the power to frame its Rules, 23 the EEC Treaty required the CJEU to obtain the approval of the EU Council. 24 Although the CJEU can request amendment of its Statute, its consent is not required. 25 In light of an increasing caseload, the CJEU has proposed amendments to its Statute as well as a new set of Rules. 26 Secondly, the CJEU is not confined to one or two official languages. While the sole authentic language of the ECSC Protocol and Rules of Procedure was French, 27 the four languages of 'the original Six' were authentic languages of the ECJ Statute. 28 Thirdly, there are important architectural differences among the legal professions of the Member States. For example, the functional meaning of an avocat within Article 19 of the Statute derives from French civil procedure. Thus, linguistic differences in the texts should be overlaid with civil procedural distinctions. Fourthly, the Court's jurisdiction (consisting of direct actions and preliminary references) is principally review-based. 29 Direct actions are subdivided into actions between institutions and Member States and actions between individuals and institutions. 30 Since 'staff cases' are now delegated to the EU Civil Service Tribunal, 31 evidentiary issues are rare. 32 Although the travaux préparatoires of the ECHR are published, 33 those of the ECtHR Rules of Procedure are not, and the scholarship does not discuss the professional ethics of counsel. 34 Since the advent of rights of litigation for applicants in 1998, the Court's most pressing problems have included its backlog of applications and uneven state compliance with its judgments. Insufficient resources amid expanding membership and a low application threshold have also contributed to the backlog even while efficiency reforms have doubled the Court's productivity. 35 The role of counsel before the ECtHR has historically been connected to the filtering of applications. During the ECHR negotiations, 36 it was proposed that applicants be required to present petitions through counsel for 'purely practical [reasons] … to facilitate the work of the Commission … by excluding appeals, as it were, through the obligation to make use of the services of a barrister or a jurisconsult'. 37 This proposal was adopted at the committee stage but redacted in plenary and left to the Commission. 38 Due to the ban upon rights of litigation for applicants until 1997, 39 the Commission was compelled to adopt a dual role as an 'objective and impartial' fact-finding body on the one hand and as the indirect representative of the applicant before the Court on the other. 40 Following the Vagrants case, 41 this problem was partially solved in 1983 when applicants' counsel gained rights of hearing under the supervision of the Commission. 42 However, compulsory representation remained desirable 'as a precaution to prevent abuse and to ensure a proper administration of justice'.
Given certain negative experiences involving vexatious petitions, 43 offensive language, 44 baseless accusations, 45 and misrepresentations, 46 compulsory representation at point of application may be a useful filtering mechanism. However, vulnerable applicants (e.g., prisoners) may struggle to retain counsel:
There are three filtering ideas being considered now: 1) applications to be drafted in one of the official languages; 2) an application fee; and 3) compulsory professional representation … [t]he problem with imposing the professional representation option is that a legal aid system at that stage would be required, for which there is little funding at the moment … [c]urrently the filtering costs are borne by the Court and the financial case would need to be made that requiring applicants to engage a lawyer would be more effective. 47 One way to address the financial difficulty of creating a legal aid system may be to make discretionary exceptions for vulnerable applicants who would have difficulty retaining professional counsel such as prisoners, residents in war zones, or the indigent.
Qualification Requirements
This section examines the qualification requirements laid down by the Courts to regulate the admission of representatives. In principle, such requirements entail reduced access to courts and higher litigation costs for litigants in exchange for professional standards of competence and integrity. In comparing the European Courts, the first issue common to both is the lack of such requirements for agents. The second, specific to the CJEU, is the definition of the term 'lawyer'. The third, specific to the ECtHR, is the idea that applicants be represented by counsel from the application stage as a filtering mechanism. Minor issues not addressed in this article include the lack of requirements of specialist expertise and advocacy experience for lawyers and the admission of academics.
A Agents
Representation of litigants before the CJEU is governed by Article 19 of the Statute. 48 Under Article 19, advocacy is bifurcated between states and EU organs ('privileged parties') and individuals and companies ('unprivileged parties'). Whereas the former must be represented by 'an agent appointed for each case', the latter must be represented by 'a lawyer authorised to practise before a Court of a Member State'. 49 In practice, agents are usually in-house government lawyers. 50 As the UK delegation to the CoE Committee of Legal Advisers on Public International Law (CAHDI) has noted, there are real questions concerning 'how effective [their national rules] are to control conduct before international courts'. 51 The author has been confidentially informed that when the EU Civil Service Tribunal drafted its Rules of Procedure, it wished to include agents within its disciplinary powers. 52 It was required to consult the CJEU before submitting them to the Council. The proposal was not adopted. The CJEU has not proposed to amend Article 19 in its draft amendments.
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As before the CJEU, representation before the ECtHR is bifurcated in that individuals are generally required to be represented by counsel whereas the states can be represented by agents. 54 Following the ICJ 55 and ECSC Court of Justice 56 practice, the states must be represented by agents, assisted by advocates. 57 Applicants must generally be represented by 'an advocate authorised to practise in any of the Contracting States … or any other person approved by the President of the Chamber' with 'an adequate understanding of one of the Court's official languages'. 58 The lack of requirements for agents may be criticized in light of cases involving questionable conduct. 
B Lawyers
The phrase 'lawyer authorised to practise before the Court of a Member State' in Article 19 was a translation done upon the accession of the UK and Ireland in 1973. While the General Court has construed two discrete requirements, 60 the textual history suggests that it should be read as a definition. The original phrase avocats inscrit à un barreau was clearly understood in Continental jurisdictions as membership of a bar providing the right to perform procedural acts. In the translation, 'lawyers' was shorthand for 'advocates, barristers and solicitors', and the qualifier 'authorised to practise before the Court of a Member State' was intended to exclude 'non-practising' 61 professionals. Thus, Article 19 should have been better translated as 'practising advocates, barristers and solicitors'. 62 Following the Agreement on the European Economic Area 1994, all of the versions were amended to conform linguistically to the English. 63 The original definition avocats inscrit à un barreau was replaced with avocats habilité à exercer devant une jurisdiction d'un État Membre, compounding the ambiguity introduced by the poor translation into English. Nevertheless, the old definition has apparently been retained in denying patent attorneys admission in their own right in intellectual property cases. 64 Although there is no express textual basis, the General Court's jurisprudence concerning Article 19 suggests that 'professional ethics and discipline' and 'independence' are key to its definition of a 'lawyer'. It has consistently cited the A.M.&S. Europe case that 'the requirements as to the position and status as an independent lawyer … is based on a conception of the lawyer's role as collaborating in the administration of justice by the courts and as being required to provide, in full independence, and in the overriding interests of that cause, such legal assistance as the client needs'.
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Although the CJEU based its decision in that case on EU 'common legal principles', 66 its citation of Article 19 implicitly excluded employed lawyers. 67 In Akzo Nobel, the General Court applied A.M.&S. that communications with an employed lawyer were not legally confidential. 68 The Grand Chamber upheld the decision, holding that there was no 'predominant trend' among the Member States to justify a change. 69 It went further in finding that an employed lawyer lacks independence because he cannot ignore his employer's commercial strategies. It is unclear whether the General Court excludes employed lawyers and it is not always possible to detect them in practice. 70 In Endesa, the Court reportedly instructed an employed lawyer to withdraw. 71 
Ethical Standards
In comparing the professional conduct of counsel before the CJEU and ECtHR, two general observations may be made. First, professional misconduct is a more pressing issue before the ECtHR than the CJEU. This may be attributed to two key differences in their respective jurisdictions: (1) the membership of the Council of Europe is far larger than that of the EU, resulting in even greater divergences in standards; and 2) the CJEU jurisdiction is considerably narrower than that of the ECtHR and mostly excludes factual issues, restricting the scope for counsel to misbehave. Moreover, while the frequency of misconduct is greater before the ECtHR than the CJEU several of the same issues apply to both Courts (e.g., conflicts of interest and misleading the Court).
The 73 it is inapplicable to CJEU proceedings because it was expressly designed for transnational practice 74 rather than international courts. While counsel are presumably bound by their national standards, 75 national bars are unlikely to apply them to international litigation. The English Bar -one of the few to have provided for such enforcement -has never held disciplinary proceedings concerning counsel's misconduct before an international court. 76 The CJEU has never invoked its disciplinary powers concerning lawyers, with such matters being dealt with on an ad hoc basis:
EJIL 23 (2012), 991-1014 particular issues which are problems that, if they have not already arisen, may do so in the future. Confidentiality issues particularly come to mind in the context of counsel passing on to their client confidential material made available to him by to the Court on a restrictive basis.
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Three reasons for the rarity of ethical issues may be suggested: (1) the narrow, review-based jurisdiction of the Court excluding evidentiary matters; (2) the small number of regular practitioners before the Court; and (3) the relative procedural homogeneity of the 'original Six' jurisdictions. With membership expansion, ethical standards are consequently more diverse with the accession of states with formerly authoritarian governments and limited experience of independent bars. The dormancy of the Court's disciplinary jurisdiction may also be attributable to the absence of a clear textual framework.
However, it has been observed that there is an unevenness in the quality of advocates appearing before the Court in practice:
A judge of the European Court of justice comments that there are some excellent lawyers who regularly appear before his court. 'Then on the other end, you have some poor lawyer who's coming from a small town and who has no experience of European Community law. And then, maybe even against his own preference, the judge of that national court decides to ask us for a preliminary ruling, and then the poor guy has to come here. And then for some reason he doesn't even bother to find out exactly what customarily happens, so he comes here with a long speech, which repeats what he already said in writing. That's the other extreme. And we have everything in between.' 78 This uneven quality similarly applies to the ECtHR. According to one judge:
Generally the standard of advocacy is not good in our court ... but that's largely because we don't have professional advocates most of the time. It's only when we have the British, as we have quite a lot, that we have really good professional advocates. Then they're very well argued. Most of the time the arguments are conducted on behalf of the government by civil servants who work in their various departments. They have absolutely no experience or skill or qualification as an advocate and it shows. They're very poor at the presentation of the cases' 79 Consequently, it would appear that there is a body of judicial opinion that believes the quality and general evenness of advocacy could be improved in practice. This would benefit not only procedural effectiveness and efficiency but also its fairness by reducing disparity in quality between counsel (whether representing applicants or respondents).
Like the CJEU, the ECtHR lacks prescribed ethical standards for counsel, though it has recently prescribed judicial standards. 80 According to an architect of those standards:
For me, having a code of conduct is as much a question of appearances to the outside world as it is a question of practice. It is difficult to explain to the outside world why we have ethics for judges, doctors, politicians and even for companies but we do not need them for counsel. Also, Thus, ethical standards can be useful not only to address existing problems but also to pre-empt potential problems and promote institutional legitimacy. Such issues may be simple yet important, as when counsel makes an urgent application for interim measures in a torture case but is unavailable to be contacted by the Court, fails to notify the Court that he is no longer representing a client, or uses intemperate language. 82 Ethical standards can be a particularly useful shield for junior counsel against client pressure:
[T]his is something that I as a former practising lawyer can detect in observing the demeanour of counsel and client from the Bench. For example, colleagues of mine who say 'why did that counsel make such a silly point?' who have not been practising lawyers having to deal with clients in the past have not observed that it was because of the client that the lawyer had to say that. For a junior counsel, it can often be very difficult to deal with this and there will be all sorts of reasons why, such as age difference, client literacy, dealing with government officials as clients and so on. A senior counsel will find it easier, though problems will still arise for them too. They arise for judges. For example, during the drafting of the Resolution the point was made that 'one day, one of us will have problems and we will need to refer to the Resolution to support us'. 83 The authority of counsel towards his client varies considerably, and it is counsel who will face pressure from his client or others to commit misconduct threatening procedural integrity.
A Duties to the Client 1 Conflicts of Interest
There are neither procedural rules nor precedents prescribing the circumstances in which an advocate may (or must) accept a representation agreement or withdraw from one. Conflicts of interest are an increasingly important issue before international courts. The CJEU has addressed one type of conflict through Article 6(2) of its Code of Conduct 2007, 84 which prohibits judges from, inter alia, acting as representatives of parties for a three-year period after their term of office. This is an important issue:
have subsequently returned to practice and appeared as counsel. This is, moreover, a practical issue because EU judges are appointed for only six years or even shorter, rather than as a lifetime career, and (particularly if they have been appointed early) it would be severe to require them to sacrifice rights of audience permanently in the future, upon becoming judges. 85 The freezing period is the same as that of the ICJ, suggesting cross-fertilization. As seen below, this problem has also arisen before the ECtHR. However, other important types of conflict (e.g., multiple clients, links with the judiciary, or financial interest in litigation 86 ) remain unregulated by the Court. Before the ECtHR, there is no rule prohibiting judges from serving as counsel following their term of office. However, the author is confidentially aware of a pending case in which a former judge (Loukis Loucaides of Cyprus) sought to appear as counsel. While the application of the Court's power to exclude counsel was seriously considered, the problem was ultimately resolved when, after being approached, the advocate voluntarily withdrew. Since the average age of Strasbourg judges, like Luxembourg judges, is relatively low compared with those of other courts like the ICJ, there would appear to be a need for normativity concerning the apparent conflict of a former judge or registrar acting as counsel before his past colleagues. The inclusion of a 'freezing period' 87 for such persons would be a useful precaution against allegations of bias or unfairness.
Another interesting ECtHR issue, particularly affecting human rights organizations, is a conflict between the duty of loyalty to an individual client and a wider campaign interest for human rights standards. For example, in Roma, Chechen, and Kurdish cases the applicants' circumstances are such that the applications are propelled more by the lawyers than by the applicants. While this means that vulnerable applicants receive an opportunity to seek a remedy, the question arises how far the lawyers can go in pushing the 'background interest' of human rights campaigning. According to a confidential source, in the Tahsin Acar case 88 (a Kurdish case) the applicant did not accept a very substantial offer from the respondent in friendly settlement negotiations. 89 The Grand Chamber ruled that the 'unilateral declaration' should not be imposed upon the applicant, but in the end the Court found only minor violations. There are two possibilities from this: (1) the applicant did not want the settlement offer; or (2) the lawyer convinced the client to reject it. One can only speculate whether the 'background interest' played a role. Although the human rights organizations have brought cases that would otherwise never have come to the Court, in certain cases they may detrimentally affect individual applicants' interests in pushing a wider doctrinal interest.
not generally view such confidential communications without client consent. The ethical aspect encourages trust between lawyer and client. However, legal protection from outside scrutiny creates a danger of abuse. Safeguards include a judicial power to view confidential communications 90 and an ethical duty for counsel to disclose in abusive circumstances. De Richemont's commentary explains that this rule protects the cabinet d'avocat except where a delict (e.g., a false pleading) has been committed. 91 Consequently, the legal protection of confidential or privileged material is qualified. In commenting that justice may demand the disclosure of material comprising a delict, de Richemont probably intended that it would be for the Court to order 92 rather than for the advocate to disclose ex proprio motu. This is supported by Article 34 of the Rules (originally Article 3(1)(2) of the ECSC Supplementary Rules) providing:
The privileges … specified in Article 32 of these Rules are granted exclusively in the interests of the proper conduct of proceedings. The Court may waive the immunity where it considers that the proper conduct of proceedings will not be hindered thereby.
De Richemont commented that these privileges are in the interests of justice and do not extend to defamatory statements or other serious misconduct.
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Applying this reasoning, the Court may order disclosure of confidential material where there appears to be a serious threat to procedural integrity. Since the advocate is the only person other than the client (who is unlikely to disclose his own wrongdoing) privy to the threat, an ethical duty to alert the Court where there is reasonable suspicion of misconduct would provide a useful safeguard. An advocate ought not to be suborned into protecting a client who seeks to corrupt the proceedings.
As explained above, the 'independence' of the lawyer from the client was crucial to the A.M.&S. Europe and Akso Nobel judgments. Those cases illustrate by analogy the problem of divergent ethical standards within the context of potential client misconduct being shielded by the confidentiality principle. The need for a general, rather than absolute, ethical duty of confidentiality would strike a balance between the competing priorities of lawyer-client trust and the integrity of judicial proceedings. The Hague Principles, which authorize counsel to disclose confidential information only where the rules of the international court permit, 94 do not adequately address this issue.
B Duties to the Court 1 Misleading the Court
A universal issue before international courts, including both European Courts, concerns the exact standard by which counsel 'misleads the court' through legal or factual assertions that counsel 'knows' to be false. that a pre-accession system of import authorization was abolished. However, the CJEU found:
The Hellenic Republic has not produced any instrument providing for the abolition of that system … the Commission has produced to the Court photocopies of the two import application forms … [o]n each form the refusal of the application is hand-written, accompanied by the Greek letter 'D', also hand-written … the fact that the refusal of the application was accompanied by the letter 'D' proves the continued existence of a so-called 'List D' … system … In the absence of any other convincing explanation from the Government of the Hellenic Republic it must therefore be concluded that there was in existence in that State a 'Procedure D'.
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The agent's failure to adduce any documentary evidence to sustain her assertion begs the question whether she decided against adducing such evidence because, like the Commission's evidence, it was adverse to her argument. 97 This example gives rise to the question of the exact standard of 'knowledge' by which counsel 'misleads' the Court.
While the client in such cases bears the consequences of engaging poor counsel or insisting upon bringing a bad case, the Court is also affected. An 'independent' advocate should not compromise his professional standards to please his client. An example of this is the Koelman case, 98 concerning which the author is aware on a confidential basis that the applicant was nominally represented by a Luxembourgeois avocat who, in order to comply with a filing deadline, signed pleadings that the applicant had himself drafted. The advocate subsequently refused to answer questions put by the Court at the oral hearing, apparently because he was unfamiliar with the pleadings.
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Before the ECtHR, Rule 44D 100 prescribes broad principles of courtesy, honesty, and competence in counsel's relations with the Court. In light of certain negative experiences concerning abusive submissions, 101 the addition of this provision in 2004 is understandable and demonstrates a need for common and rigorous ethical standards. 102 In the Foxley case, the applicant's representative, who was alleged to have had 96 Ibid., at paras 6-10. 97 There is a division between, sensu lato, 'common law' and 'civil law' procedures though there are also differences within the two legal families. Under the English procedure, parties are required under 'standard disclosure' to disclose adverse evidence, and barristers must withdraw if a party refuses to do so and must not make unsupported factual assertions: para. The backlog at the Court also creates a particular challenge for applicants' advocates who should be ethically obliged to protect the Court from frivolous cases while advancing meritorious ones. Respondents' advocates, particularly those appearing for states facing many applications, may face pressure to contest every case regardless of merits. The disparity in volume of pending cases from state to state is striking:
For the UK, there are some 4000 cases pending … Russia has some 30000 cases pending. The Court's policy changed from chronological handling to prioritisation on the basis of urgency and importance, as we used to deal with cases indiscriminately as they came in. Now, the main problem with the docket is simply the volume of cases. It should be said that right across the Court, regardless of Respondent, around 90% of applications are filtered as inadmissible.
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Although compulsory professional representation is a potential safeguard against abusive applications, ethical standards are helpful for advocates to resist client pressure.
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While the danger of counsel misleading the court is clearly greater before the ECtHR than the CJEU due to its more factually intensive jurisdiction and the even greater diversity of membership, the issues that arise in practice are similar. Apart from asserting facts that counsel actually knows to be false, there are the grey areas of suppressing or failing to disclose adverse evidence and making unsupported factual assertions. Not only do these practices endanger judicial integrity but they can also result in a waste of judicial resources on factual matters that could be properly agreed. The Hague Principles propose a vague standard of 'reasonableness' 108 that does not address these problems.
Documentary evidence
Since the procedure of both European Courts is weighted towards written pleadings and documentary evidence, their handling by counsel is an important issue for both. While the ECJ's review-based jurisdiction generally excludes factual matters, the rarity of oral evidence means that where they do arise the integrity of the proceedings relies heavily upon the credibility of documentary evidence. 109 The ethical dimension concerns the adducing of false documents by counsel, which has occurred before several international courts. 110 In particular, the standard of conduct is contentious, such as whether counsel should merely refrain from intentionally adducing false documents or should take steps to verify authenticity.
In Società Italiana Vetro, 111 the General Court found that certain relevant passages were deliberately deleted without justifiable reason and that these redactions completely changed the tenor of the document. 112 The Commission was 'represented' as agents by two members of its Legal Service who were 'assisted' by an Italian avvocato and a French avocat. In the absence of prescribed common standards, it is unclear whether the alteration of the documents would have been unethical. 113 Another problem arose in the BP Chemicals case, 114 in which certain documents submitted by the Commission were seemingly reconstructed from memory. 115 This appears to have been a failure by the legal team to scrutinize the documents prepared by the case team.
Before the ECtHR, there is no specific provision addressing the veracity of documentary evidence. 116 The Court has experienced dubious documentary evidence, as in Foxley discussed above. 117 Although an advocate who knowingly adduces false documents would presumably commit misconduct, it is less clear whether a failure to disclose the existence of probative documents or to take steps to verify the authenticity of documents in circumstances where he could be reasonably expected to have doubts would be sanctioned.
In light of the importance of written pleadings, safeguards certifying the veracity of documents are critical to both Courts' procedural integrity. Ethical standards requiring counsel not only to refrain from submitting documents that he actually knows to be false but also actively to take steps to certify the authenticity of documents could be a useful safeguard. While Principle 6.1 of the Hague Principles requires counsel to 'refrain from presenting or otherwise relying upon evidence that he or she knows or has reason to believe to be false or misleading', this arguably places the bar too low by catching actions but not omissions. However, failures to take steps to verify documents could infringe an ethical duty of diligence. 118 
Witness Evidence
Testimonial evidence is very rare before both European Courts. At the CJEU, 119 it principally arises in staff cases 120 now delegated to the Civil Service Tribunal. Although it arises more frequently before the ECtHR, it is not common. 121 Although the principal reason for this rarity is both Courts' reliance upon documents in keeping with the written Continental tradition, the unfamiliarity of many of the judges and counsel at both Courts with the handling of witnesses is also a factor. The European Courts' procedures are relatively vague 122 and lack many of the safeguards for the interrogation of witnesses known to the common law tradition.
There are no CJEU rules concerning witness statements or interrogation procedure. 123 Although these matters are not addressed in much of the English literature, 124 Usher writes:
Since all witnesses are ultimately called by the Court on matters decided by the Court, distinctions known to common lawyers between witnesses called by one side or the other are not recognised. In particular … there is no real distinction between examination-in-chief and cross-examination, and no prohibition upon leading witnesses.
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Also, Brown and Kennedy observe:
The taking of evidence from a witness conforms, for the most part, with the normal practice of continental courts -practice which common lawyers generally regard as much inferior to their own for the establishment of facts where this depends on the credibility of a witness … [t]he witness is heard by the Court in the presence of the parties or their representatives. After the witness has given his or her evidence, questions may be put to the witness by the presiding judge, the other judges or the advocate general . They cite a case in which '[t]he parties were each represented by distinguished leading counsel from the English bar who were repeatedly admonished by the presiding judge for attempting to turn the inquisitorial hearing of witnesses into an adversarial trial'. 127 According to a barrister who appeared in that case, the incident was minor in that counsel for both sides had wished to cross-examine witnesses but were instructed by the President that, as those witnesses were 'the Court's witnesses', they must be examined through the Court. 128 The interrogations 'came off in a similar way to a normal cross-examination, in that the same progress was made but in a less confrontational manner '. 129 While the distinction between witnesses called by parties and those called by the Court may be technically correct, it is an unsatisfactory rationale. Instead of the technicality of calling witnesses, a more compelling explanation for the Court's relaxed rules of witness examination is historical, in that there were no common law members of the 'original Six'. Naturally, the protagonists drew upon their own national practices as well as the laissez-faire regime of the ICJ in shaping the Court's early procedure. However, like all international courts the CJEU is far removed from the vicinity of the disputed facts.
While the European Courts are vested with certain powers to collect evidence, 130 in practice the parties have readier access to witnesses and, unlike in civil law jurisdictions, counsel are not excluded from the evidentiary process. This justifies the inclusion of common law standards designed to protect procedural integrity from inappropriate advocacy such as coaching witnesses, communication with witnesses under oath, preparation of witness statements, and interrogation technique (e.g., 'leading' questions and impugning the credibility of a witness). Although Principle 6.2 of the Hague Principles cautiously permits the controversial American practice of 'witness proofing', Principle 6.3 merely requires counsel 'to comply with the procedural rules of international court or tribunal when presenting evidence'. More detailed ethical standards for counsel designed to protect the integrity of testimonial evidence would be a useful addition to the European Courts' procedural rules to provide tighter safeguards for the hearing of witnesses.
defamatory' and an 'abuse of process'. In F.M. v. Spain, 133 the Commission had occasion to investigate whether a Spanish abogado violated the confidentiality of its proceedings by speaking with Spanish media. While it found that the press had obtained confidential information, it did not have conclusive evidence that the counsel was responsible. 134 In B. and P., 135 the principal issue was whether the presumption in English law that confidential proceedings concerning children violated fathers' fair trial rights. The Vice-President's order, Mr Andrew McFarlane QC for the first applicant, and the selfrepresented second applicant publicly referred to the full names of the applicants, their former partners, and their children. 136 This case preceded Rules 44A and 44D and the Court took no disciplinary measures. While it is uncontroversial that an advocate who breaches Court confidentiality acts unethically, it is less clear whether the advocate should be required to take steps to prevent his client from breaching confidentiality. Principle 5.1 of the Hague Principles requires counsel 'to abide by the rules of conduct, orders and directions of the international court or tribunal'.
Courtesy
The observance of decorum and courtesy towards the Court, the parties, witnesses, and other counsel is an uncontroversial ethical principle that is nevertheless vital for ensuring the smooth and efficient conduct of judicial proceedings. However, different standards of courtesy are observed in national jurisdictions and rude behaviour is not unheard-of before international courts. While a rare problem before the CJEU, one senior English counsel has confidentially related a case in which he was accused of dishonesty by a German opposing counsel. Although he was instructed by the British judge to withdraw his unsupported accusation, 137 the other judges did not consider the matter to be serious.
Rudeness by counsel towards opposing parties and their representation has been more frequent before the ECtHR. 138 Apart from a reference to 'abusive submissions' in Rule 44D 139 there are no specific procedural rules concerning decorum. Although overt insults by counsel would presumably constitute misconduct, matters like 'impeaching the credibility of a witness' or accusing other counsel of dishonesty are more complex. In addition, there is a need for a professional duty of cooperation to promote orderly and expeditious proceedings. The lack of detailed rules in such situations renders it difficult to draw the line between zealous advocacy and professional misconduct. Principle 7.1 of the Hague Principles requires counsel to treat one another and others with 'due respect, courtesy and dignity'. Principle 7.2 goes further in requiring counsel to use 'best endeavours to cooperate effectively with each other'. While these provisions are straightforward, unsupported accusations of misconduct should also be forbidden.
Disciplinary Jurisdiction
While both European Courts have prescribed disciplinary powers concerning counsel, 140 they have never been exercised by the CJEU and are rarely invoked by the ECtHR. The CJEU is empowered to inform national bars or exclude lawyers for conduct 'incompatible with the dignity of the Court or with the requirements of the proper administration of justice' following a hearing of the impugned counsel. However, the omission of agents from this jurisdiction is questionable in light of cases such as List D and Società Italiana Vetro. 141 While the Court has issued costs orders to parties, 142 it may not have the power to issue costs orders to counsel 143 for wasteful or abusive pleadings.
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The ECtHR has only prescribed for itself the power to exclude. Rules 36(4)(b) and 44D
145 empower the President of the Chamber to exclude applicants' advocates 'in exceptional circumstances' or 'the representative of a party' who makes 'abusive, vexatious, misleading or prolix submissions'. The Rule 44D reference to 'representatives', in contrast to the Rule 36 reference to 'advocates', suggests that the power applies also to agents. The Court has exercised these powers rarely.
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In addition to the problem of articulating common ethical standards for the divergent European professions, their enforcement is equally important. In the absence of an international bar authority, the Courts themselves are the logical forum to uphold the integrity of the common standards. As noted above, the rarity of professional conduct issues before the former is the principal reason for the dormancy of its disciplinary jurisdiction. However, there are also two important gaps in the disciplinary frameworks of the European Courts: (1) natural justice safeguards; and (2) reconciliation of jurisdictional conflicts with national bars ('double deontology').
Apart from the right to be heard in the CJEU Rules, the disciplinary powers do not provide natural justice rights (e.g., hearing, representation and appeal) for impugned counsel enshrined in Article 6(1) of the ECHR. 147 An important point is whether there are enough judges with the requisite expertise to exercise such powers competently:
Absolutely correct, and this seems to me to be self-evident. For example, I have an advantage in this area over those of my colleagues who have principally been academics, for example … [f]or these types of matters, it is important that judges called upon to deal with disciplinary matters concerning counsel have the background necessary to see all of the issues. 148 A disciplinary architecture needs to ensure that counsel can be confident that the judges and registrars are familiar with the realities and ethics of forensic advocacy. 149 The problem of 'double deontology' entails jurisdictional conflicts between international courts and national bars. This comprises two facets, namely, prescriptive conflicts between national and international codes of conduct and conflicts between the disciplinary jurisdictions of national bars and international courts. While this has arisen before international criminal tribunals, 150 the rarity of disciplinary proceedings before the European Courts has hitherto precluded its occurrence. One judge has surmised:
On that problem, it is likely that the EU Courts would be in a stronger position than the international criminal tribunals towards national bars because they can invoke the Article 10 duty of cooperation of the Member States, which is broad, to compel national bars to respect the jurisdiction of the Courts. 151 The essence of the problem is that counsel may be investigated for the same matter by two jurisdictions according to different standards. Without regulatory certainty, counsel lack the freedom necessary to discharge their professional duties effectively.
To preclude double deontology, national bars should relinquish disciplinary jurisdiction concerning conduct before the European Courts in exchange for their direct participation in the Courts' disciplinary procedures. While national bars have the right of participation in the ICC framework for defence counsel, 152 they have not fully relinquished their jurisdiction. The practice of the international criminal tribunals illustrates that the supremacy of international courts' disciplinary jurisdictions is vital to ensure that all counsel respect the common standards, especially when those standards differ to those of their home bars.
The Articulation of Common Ethical Standards
The feasibility of the prescription of common ethical standards for counsel depends upon the cooperation of three key actors: (1) the European Courts; (2) the national bars; and (3) the CCBE. While the CCBE is not a 'federal bar', it is nevertheless the logical forum for the drafting of codes of conduct for the European Courts for three reasons. First, the CCBE membership comprises national bars of all EU members and almost all of Council of Europe ('CoE') members. 153 Secondly, the CCBE has the experience of having drafted its Code of Conduct applicable to transnational legal services within the Common Market. Thirdly, judges at both Courts have independently recommended the CCBE. Finally, the CCBE has technical expertise concerning counsel's ethics.
The participation of national bars through the CCBE is crucial for the authority of the standards. According to the President of the General Court:
Although I can anticipate that many national bars would not be in favour of a 'European bar', I can see intellectual arguments in favour of such an idea. We have some 700,000 lawyers who now may plead before the Court, from 27 Member States all with their own deontological rules, so there are strong arguments for the Court to only deal with one bar and one set of rules. 154 Consultation with the judges would also be essential:
If the CCBE were to adopt a code of conduct for cases before the CJEU, the judges of both the EU Courts would necessarily be consulted as part of that process for our views. That would likely be the way in which such a project could be achieved. Having previously served as the CCBE Representative to the ECJ as part of its Permanent Delegation, I can imagine that there would be interest within the CCBE to undertake such a project. 155 The idea of CCBE-drafted standards is of interest to judges at both European Courts. Despite the considerable differences between the two Courts, there are factors that militate for the adoption of similar codes of conduct through the CCBE: (1) the anticipated EU accession to the ECHR; (2) the shared 27 states which are both EU and CoE members; (3) shared regional legal cultures; and (4) as explored above, shared ethical and procedural issues in practice such as conflicts of interest and misleading the court. While each Court has its own particular jurisdiction, there is a sufficient basis for CCBE-drafted standards to be articulated for both Courts to promote consistency.
A key dynamic of the drafting process is the instinct to favour the familiar, namely principles that derive from one's own national legal culture. To prevent the process from descending into a clash between the merits of these different cultures, committees will often adopt an approach that focuses upon finding the lowest common denominator among competing principles. Where it is impossible to do so because the difference is too great, controversial issues are redacted to preserve areas of agreement. This dynamic promotes minimal standards because it provides a veto for those jurisdictions with the laxest standards, which results in the irony that those areas most in need of normativity in practice are the least likely to be addressed.
Although the ILA Hague Principles suggest that there are areas where different national approaches are capable of synthesis, they also illustrate the limitations of minimal standards. To articulate common standards in areas of national disagreement, principles need to be selected that promote the procedural integrity of the European Courts in light of practical realities. For example, the Continental scepticism of employed lawyers' independence is arguably more likely to promote strict ethics than the permissive English approach. However, the stricter common law rules on witnesses are preferable to the relaxed Continental rules due to the party-centred evidentiary process. Thus, the drafting process should not entail bartering amongst national jurisdictions but rather a pragmatic selection of principles to protect and promote the integrity of the judicial process.
Conclusions
This article has examined the procedural rules concerning advocacy at the European Courts and certain ethical problems that have emerged in practice. While ethical issues have been relatively rare and minor before the CJEU, they have occurred more frequently and seriously before the ECtHR. This suggests that the prescription of ethical standards for counsel is more necessary for the latter than for the former. However, certain issues such as dishonesty and documentary evidence have arisen in the practice of both Courts and ongoing EU membership expansion can potentially increase the relevance of counsel misconduct before the CJEU. Thus, it is suggested that the prescription of codes of conduct for counsel would be a useful step to promote the procedural integrity of both Courts.
Qualification requirements, ethical standards, and disciplinary powers were examined with reference to the procedural rules and practice of the European Courts as well as the ILA Hague Principles. Although certain problems are more important before one Court than the other, in general the issues that were identified are common to both. Concerning qualification requirements, the bifurcation between agents and lawyers is dubious with reference to the principle of equality of arms as well as cases involving questionable conduct by agents. Despite the important differences in the jurisdictions and procedures of the respective Courts -notably the greater role of evidence in ECtHR proceedings -issues such as dishonesty, the authenticity of documentary evidence, appropriate handling of witnesses, and breaching judicial orders are relevant to both. Regarding disciplinary powers, the importance of natural justice guarantees for counsel (in particular, the expertise of the judges) and the harmonization of international disciplinary jurisdiction with those of national bars are also common problems.
The articulation of common ethical standards is about not only solving existing problems but also precluding potential ones. For example, there has been no suggestion in practice that ex parte communications (e.g., between agents and judges of the same nationality) are a major problem at either Court. Prescribed standards 156 can nevertheless serve a deterrent function. Common standards also promote the creation of an international judicial culture amongst lawyers from diverse national jurisdictions. Finally, such standards would arguably promote institutional legitimacy in the outside world by promoting a 'professional' image.
Interviews with judges, registrars, and counsel suggest that the CCBE is the best forum for the drafting of codes of conduct. The CCBE, as a common organization for national bars, can serve as an important nexus between the bars and the Courts. Despite the considerable differences between the jurisdictions, procedures, and memberships of the two Courts, there is a case for the CCBE to draft codes for both Courts. This would not only strengthen the authority of the putative codes of conduct, as the agreed text amongst the various jurisdictions, but would also go some way towards precluding the double deontology problem through their adoption by the national bars.
Even anodyne standards provide a textual framework within which counsel and judges can better address the entire field of professional ethics before the Courts. Accretion through practice can provide convergence in those areas upon which agreement is not possible. What is necessary is a common foundation concerning the role of the advocate as a servant of the judicial system and an independent intermediary between court and client. In the nascent process of professionalization of advocacy in the international judicial system, this shared European legal culture is an important factor in the continuing formation of an international judicial culture.
